The Reform of the Governance of the IFIs A Critical Assessment
DanIeL D. BraDLow * The first two global international financial institutions (IFIs), the International Monetary Fund (IMF) and the International Bank for Reconstruction and Development (IBRD), were created at the Bretton Woods Conference in 1944. Their governance, their functions, and, ultimately, their membership were shaped by the geopolitical realities of the time. 1 The IMF's function was to use its financial resources to create and support a rules-based international monetary system based on stable exchange rates and relatively free payments for current transactions. 2 The IMF was expected to use its surveillance authority to oversee the operation of the international monetary system and advise members on their balance of payments and the maintenance of the par value of their currencies. 3 The founding states anticipated that the IMF would use its financial resources to help member states correct their balance-of-payments problems in ways that were not destructive to international or domestic prosperity. The Articles of Agreement of the IMF made clear that, although member states were surrendering some control over their exchange rates and their policy discretion in regard to current transactions, they retained full authority to regulate capital transfers as they saw fit. 4 Thus, the founding member states did not anticipate that the IMF would play any direct role in the regulation or oversight of either national or international financial markets or in the international allocation of credit. At the time, this made good sense because very few banks operated across national boundaries, all financial regulation was national, and international financial activity was a relatively small part of the global financial scene. *
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The IBRD's role was to help finance the reconstruction of Europe and the economic development of its erstwhile colonies and a few independent states in Africa, Asia, and Latin America. 5 At the time this was understood to mean that the IBRD would provide financial support primarily for physical infrastructure projects in member states that were not able to raise sufficient financing from private sources.
Since the IMF and the IBRD were established, the world has changed dramatically. The number of states participating in the global monetary and financial system has increased; the IMF and the institutions in the World Bank Group 6 each now have more than 180 member states. In addition, many more IFIs have been created. There are now IFIs such as the International Development Association (IDA), which provides concessional financing to the poorest states; regional and subregional development banks; and institutions dedicated to funding the private sector, such as the International Finance Corporation (IFC). The par value system of exchange rates has broken down; we now live in a world with freely fluctuating exchange rates and liberalized financial flows. In this environment, international financial flows exceed by several orders of magnitude annual international trade volumes; international capital markets are a key component of the global financial order; and, in a number of cases, the IFIs either compete or cooperate with the private sector and other official creditors in funding projects in their member states.
In addition, no financial regulator in a major economic power can effectively regulate its financial industry without addressing the international aspects of that industry's operations and without collaborating in some way with its counterparts in other key countries. As a result, the IMF has become involved in international financial market oversight and in reviewing its member states' financial regulatory frameworks. 7 It is supported in these efforts by a broad range of relatively new international forums and bodies involved in the various aspects of international financial governance. These include the Financial Stability Board (FSB), the Basel Committee of Banking Supervision, the International Organization of Securities Commissions, and the International Association of Insurance Administrators. 8 The IMF also plays a leading role when a member state needs support in dealing with its international debt problems. The various entities in the World Bank Group and the regional development banks are involved in helping their member states develop the institutional and technical capacity to effectively regulate, supervise, and manage their evolving financial systems and to develop capital markets. The growing complexity of the international financial and economic system and our deepening understanding of the complexities of poverty and development are also changing the ways in which these multilateral development banks (MDBs) operate. They can no longer limit their operations to funding physical infrastructure projects. They are now involved in helping their member states improve various aspects of their governance arrangements; deal with such complex social issues as legal and judicial reform, education reform, vulnerable population groups, and health care; confront such environment-related challenges as climate change, sustainable energy and water strategies, and food security; manage their public finances; and fund physical infrastructure projects. 9
These changes are occurring at the same time that the global political economy is undergoing a shift in power. This process of change is not yet over, and its final outcome is not yet clear. Currently, the rising powers are powerful enough to demand changes in some aspects of the existing international economic governance arrangements but not powerful enough to shape the global economic governance agenda, including reforming the key institutions in global financial governance. The existing powers, primarily the Group of Seven (G7) countries, still control the global agenda and can still block reform efforts that they oppose. This situation has two implications for governance reforms. First, it suggests that reform any faster or more extensive than the existing powers are willing to accept is not feasible in the short run. This situation may change over time as power shifts more toward newly rising powers, but at the moment, this is an important constraint on governance reform. Second, the current governance reforms are unlikely to produce sustainable and stable governance arrangements in the IFIs until the process of change in the balance of global power plays itself out.
One effect of these changes has been to produce differences in the relationships between the IFIs and their member states. Today, the major IFIs, de facto, are important actors in the policy-making processes of many of the member states that rely on their financial services. The IFIs have become more sensitive to the interests of those member states that use their financial services and are gaining international power and influence while remaining subject to the influence of the IFI's richer and more powerful member states.
As is clear from the number of financial crises that the world has experienced since the 1980s, international governance arrangements do not always 9 The websites of the MDBs provide a useful overview of the diversity of their activities. function effectively. In fact, even though some significant reforms in IFIs' governance occurred before then, the 1997 Asian financial crisis resulted in a general agreement that both the existing arrangements for international financial governance, often referred to as the global financial architecture, and the governance of the key IFIs needed to be reformed. However, since that time, the attention paid to this topic has been inversely proportional to the well-being of the global financial system. Consequently, during the early years of the millennium, the topic was not high on the international agenda and some commentators even began to question the need for the IFIs, particularly the IMF.
As signs that the global political economy could be running into problems appeared and accelerated after the financial crisis fully erupted in 2008, there were significant efforts to reform the governance of the IFIs. These efforts resulted in changes in voting arrangements, representation on boards of directors, and the selection of top management. 10 These reforms were complemented by a strengthening of the role of some of the IFIs, most notably the IMF.
Given all the governance changes that the IFIs have undergone in recent years, now is an opportune time to assess the actual significance of these reforms. Such an evaluation asks three questions: What has been achieved in terms of reforming the governance of the IFIs? What standards should one use in assessing the adequacy of these reforms? How well do these reforms measure up to these assessment standards?
The thesis of this chapter is that, despite all the governance changes that the IFIs have undergone, they still do not have adequate governance arrangements and will need to undergo further reform if they are to perform their mandates effectively. In order to establish this thesis, this chapter is divided into four parts. First, it describes the reforms the IFIs have agreed to and have implemented. Second, it sets out some benchmarks against which these governance reforms can be measured. Third, it assesses the adequacy of the reforms undertaken based on the benchmarks identified in the second section. The final section is a conclusion.
The Governance Reform of the IFIs
Over the past twenty years, the IFIs, particularly the World Bank 11 and the IMF, 12 have undergone more substantial changes in their governance and operational practices than have other international organizations. 13 As a result, they are more transparent and more open to interactions with their external stakeholders than are other international organizations. The World Bank is also more accountable to its various stakeholders than are other international organizations.
Voice and Vote
One of the most persistent complaints about the governance of the IFIs, particularly the World Bank and the IMF, was that they were not representing their membership very effectively and they needed to realign both their voting arrangements and the way in which their member states were represented on their boards of executive directors. In the past few years, both the World Bank and the IMF have made efforts to address this issue. The IMF has increased its member states' basic votes in order to enhance the representation of its smallest and poorest member states in its total vote. It also increased and redistributed the quotas of some of its member states to ensure that formerly underrepresented states are now more appropriately represented in the total votes of the organization. As a result, a number of the major emerging markets now have some of the biggest quotas in the IMF. In addition, the IMF membership agreed to reassess the formula used in assigning quotas (and therefore votes) to its member states so that the counts more accurately reflect the role of its member states in the global financial and economic system. 14 The membership of the IMF has also agreed to reform the structure of its board of executive directors. In particular, it has agreed to appoint a second alternative executive director to support those executive directors who represent large numbers of states. There will also be a reduction in the European representation on the board and a concomitant increase in the developingcountry representatives on the board. Finally, the membership has also agreed to move to an all-elected board, thereby eliminating the privileged position that its five largest shareholders held on the board. 15 The World Bank has made similar reforms. Its member states have agreed to increase the share of its developing and transitional member states in its total vote. 16 Following the implementation of these changes, these countries will constitute 47.19 percent of the total vote in the Bank. This represents an increase of 4.59 percent in their share of the total vote since 2008. In addition, within these totals, there will be some realignment of voting shares so that the most dynamic emerging markets increase their share of the votes and have a vote in the Bank that is more commensurate with their role in the global economy. The member states have also increased the size of the Bank's Board from 24 to 35 members, with the new member being a third African executive director.
Senior Management
Historically, the selection of the chief executive officers of the IMF and the World Bank has been governed by a "gentlemen's agreement" according to which the managing director of the IMF was a European and the president of the World Bank was an American. In addition, the process through which this person was selected was opaque and closed to outside participation. The member states have now agreed that the process should be transparent and understandable to outsiders and that it should be based on merit without regard to national origin. 17 Analogous procedures should also apply to the selection of other senior management officials. It is important to note that the IMF failed to fully implement this reform and followed the old "gentlemen's agreement" in its recent selection of a new managing director. Despite their commitments to the contrary, the leading member states banded together to elect another European as the IMF's managing director. 18
Accountability
Over the past 20 years, the World Bank and the other MDBs have made significant efforts to become more accountable. In 1993, the World Bank created the Inspection Panel, the first mechanism in any international organization through which nonstate actors that believed that they had been harmed by the failure of the Bank to comply with its own policies and procedures could have their concerns investigated by an independent body that reports to the Board of the Bank. This was an important breakthrough for all international organizations; subsequently, most MDBs created similar mechanisms, known collectively as independent accountability mechanisms. 19 Interestingly, the one IFI that has not created such a mechanism is the IMF. 20 The IFIs have taken other steps to improve their accountability to their member states and to the public, who ultimately provide their funding. Significantly, the World Bank has agreed that it will establish dual performance reviews of its president by its Board and of the Board by the president and senior management. The goal of these reviews will be to ensure more effective performance by both parties. The World Bank is also working to create a corporate governance scorecard that will allow for more effective assessment of its governance and the efficacy of its operations. 21
Transparency
The most substantial and far-reaching change in the operations of the IFIs has been in regard to transparency. All the IFIs have adopted informationdisclosure policies. 22 These policies, many of which have been revised over time, have steadily increased the amount of information that the IFIs disclose. As a result, they are rapidly establishing as a standard operating procedure that all their documents and information be publicly available unless specifically decreed not to be so. It is important to note that this does not mean that all information is disclosed. In a number of cases, the clients of the IFIs-either the member state or the private sector borrower-claim that the information belongs to them and cannot be disclosed due to market sensitivities.
Operational Policies
The MDBs have always had policies to guide their staff in the complex operations that they undertake. 23 However, initially these policies were viewed as internal documents of no interest to anyone other than the staff. Over time, this perception changed, and the policies are now publicly available. One consequence of this development is that the policies, particularly those dealing with the controversial social and environmental aspects of the MDB operations, have become the subject of great public interest and public debate. These policies have also tended to be the ones most often invoked in the requests for inspection to the independent accountability mechanisms.
One consequence of this development is that the MDBs have recognized that their policies have significance and relevance outside the institutions and that their external stakeholders have the capacity to influence the content of these policies. As a result, the MDBs have begun to develop informal, transparent, and participatory procedures for making these policies. 24 The World Bank Group, in particular, has used such informal procedures with sufficient frequency that it is developing an implicit rule-making procedure that involves disclosure of policy drafts, opportunities for public comment on these drafts, and explanations of how the public comments have been addressed by the institution in formulating the final versions of the policy.
Interestingly, the other IFIs have not followed this practice in a consistent way. Most of the regional MDBs have occasionally provided opportunities for public consultation on drafts of policies and practices, particularly in regard to the structuring or amending of their independent accountability mechanisms. However, they have not regularly done so in regard to their substantive operational policies. The IMF has not developed such an implicit policy, partly because it does not have a comparable set of publicly available operational policies. It does, however, have some policies that are publicly available and, in at least one case-its policy on conditionality-it followed a process similar to the evolving process in the World Bank: 25 the policy was developed in a relatively transparent and participatory process.
Principles for Assessing the Governance of the MDBs
This section formulates five principles that can help assess the efficacy of the governance reforms undertaken by the IFIs: a holistic approach to development; flexible management; respect for applicable international law; coordinated specialization; and good administrative practice.
Holistic Approach to Development
The original vision of development as an economic process that focuses on growth, as measured by gross domestic product (GDP) per capita, is no longer seen as sufficient. It is now recognized that the development of individuals and societies is influenced by both noneconomic factors and economic criteria. 26 This insight has led to a new understanding of development as a comprehensive and holistic process that involves intertwined economic, environmental, social, cultural, political, and even ethical dimensions. According to this view, the economic aspects of development and its social, political, environmental, and cultural aspects are all components of one dynamically integrated process. Thus, one measure of the performance of the IFIs should be the extent to which their own governance arrangements support their institutions' ability to implement this holistic vision of development.
Flexible Management
The principle of flexible management means that the governance and operations of the IFIs must be sufficiently flexible and dynamic that they can adapt to the differing and changing needs, circumstances, and activities of their diverse stakeholders. For example, the IFIs must have the ability to assist member states with the technical, institutional, and economic capacity to design, implement, and manage large, complex operations, often with substantial social, environmental, and cultural impacts and policy implications; to help countries with limited technical, institutional, and economic capacity undertake infrastructure projects and governance reform projects that are both commensurate with their management capacity and appropriately scaled to meet their needs; and to finance and support smaller-scale operations that are more focused on directly meeting the needs of the poor and other vulnerable population groups in their member states.
Two corollaries follow from the principle of flexible management. First, the IFIs themselves need to have personnel and the management systems that enable them to effectively respond to the broad range of needs of their member states; they need to ensure that their staff has both the social and the cultural background necessary to understand the people and countries in which they operate and the technical expertise and professional experience to meet the demands of their member states. In addition, the IFIs need to have effective feedback mechanisms so that they can understand all the impacts of their operations in their borrower countries. Without such capacity to learn lessons from their operations, the IFIs are unlikely to fully understand their successes and failures and are more likely to repeat the failures. In addition, they are less likely to be able to identify problems in their operations in a timely manner and to mitigate any unintended or unanticipated adverse consequences of these operations.
Second, given the broad range and diversity of the demands on IFI's services, no IFI can fully meet the needs of its member states. Consequently, the IMF, the World Bank, and the other MDBs need some mechanism for coordinating their operations and ensuring that together the organizations can effectively address their member states' demands. One possible approach for ensuring that overall these institutions function in a flexible, efficient, and not unduly centralized manner is based on the principle of subsidiarity, 27 which holds that all decisions should be taken at the lowest level in the system compatible with effective decision making. This principle is complicated to implement because it must apply both in standard operating conditions and in crisis situations, which may require that decision-making authority be moved to a different level in the system or institution than is the case during standard operating conditions.
Respect for Applicable International Law
All the IFIs are formal international organizations created by treaties. Consequently, they are subjects of international law and should comply with applicable international legal principles. 28 Although international law does not offer many detailed standards that the IFIs can apply to international financial transactions, it does provide general principles that they can use in structuring their governance arrangements. 29 In particular, the IFIs' governance structures and decision-making principles should conform to universally applicable customary and treaty-based international legal principles. Four sets of principles are pertinent in this regard. 30
Sovereignty
The first is the principle of respect for national sovereignty, which must be respected even though, by joining an IFI, a state agrees to surrender some decision-making autonomy in return for the benefits of participation in the IFI. This means that, even though their different power and wealth characteristics and the particular voting rules in the various IFIs mean, de facto, that the amount of independence the member states give up on joining the IFI will be related to their power and wealth and their need for the services of the particular IFI, all member states remain sovereign states with equal international 27 The principle of subsidiarity is defined in Article 5 of the treaty establishing the European Community. It is intended to ensure that decisions are made as closely as possible to the citizen and that constant checks are made as to whether action at the community level is justified in light of the possibilities available at the national, regional, or local level. Specifically, it is the principle whereby the union does not take action (except in the areas that fall within its exclusive competence) unless the potential action would be more effective than action taken at a national, regional, or local level. This principle is closely bound up with the principles of proportionality and necessity, which require that any action by the union not go beyond what is necessary to achieve the objectives of the treaty. legal status. Thus, the principle of national sovereignty imposes some constraint on the demands that an IFI can place on a particular member state and should help each member state preserve as much independence and policy space as is practicable in its relation with each IFI and consistent with the demands of overall effective global financial governance.
Nondiscrimination
The principle of nondiscrimination applies to both the member states of the IFIs and all those nonstate actors with which the IFIs interact or which are directly affected by their operations. The principle of nondiscrimination means that all similarly situated states and nonstate actors should receive similar treatment in their dealings with the IFIs and that those who are differently situated should receive differential treatment that reflects the differences in their situations. The key question thus becomes what standards can be used for ensuring that all stakeholders receive treatment that is fair and reasonable.
Although the IFIs should base their treatment of all states on the same principles, they should apply these principles in a way that is responsive to the similarities and differences in the situations of each member state and of the affected nonstate actors.
Recognition should be given to the fact that weaker and poorer states are significantly different in capacities from rich and powerful nations. One way of implementing this standard could be to apply the general principle of special and differential treatment that is applicable in a number of international legal contexts, for example, in international environment and international trade law, to international financial governance. In the IFI governance context, this principle means that special attention is paid to ensuring that weak and poor countries are able to enjoy a meaningful level of participation in international financial decision-making structures, even when their participation is based on principles such as weighted voting. For example, in cases where it is not possible to offer states a full seat at the decision-making table, 31 one alternative could be that the organization create a mechanism through which these states and their citizens can raise concerns in connection with any decisions that adversely affect them and that they do not believe are receiving adequate attention at the relevant decision-making level in the IFI.
The relevant principles applicable to how IFIs should treat natural persons are derived largely from customary international law. This means that they should be derived from the Universal Declaration of Human Rights, which is now considered to be part of customary international law. 32 Pursuant to this document, individuals, at a minimum, are entitled to expect that the IFIs respect and protect their social, economic, and cultural rights, such as rights to housing, health care, education, jobs, and social security. The IFIs should also ensure that member states' operations do not de facto undermine respect for or protection of their civil and political rights, such as rights to freedom of speech and association. 33 The situation of juridical persons is more complex because judicial persons are not clearly covered by the Universal Declaration of Human Rights. However, the treatment of foreign juridical persons is covered by the customary international law on state responsibility.
State Responsibility
Pursuant to the principles applicable to state responsibility for treatment of foreigners located in the sovereign's home territory, 34 states have an obligation to provide foreign legal persons who are present in the state with fair and equitable treatment. This means that foreign entities should receive treatment that conforms to certain minimum standards, a term not clearly defined in international law, but that at least must be comparable to the treatment of similarly situated domestic institutions. This principle does not necessarily mean that foreign entities should receive the same treatment received by domestic institutions that, because of the particular roles they play in the domestic political economy, have different relations to the state and the market than the foreign entities.
International Environmental Law
The principles derived from international environmental law 35 impose on financial regulators an obligation to insist that financial institutions fully understand the environmental and social impacts of their policies and procedures and of their individual transactions. the environment, and the rights of all natural and legal stakeholders in the international financial system.
Coordinated Specialization
The principle of coordinated specialization acknowledges that, even though development is holistic and all aspects of international governance are interconnected, IFIs cannot function efficiently without a limited mandate and without the officials in these institutions having the requisite specialist knowledge to implement these mandates. Thus, the principle of coordinated specialization has two requirements in regard to the governance of the IFIs. First, the IFIs' mandates must be clearly defined and limited to their areas of expertise, while not being insensitive to how their specialization fits into a holistic vision of development. Second, the IFIs cannot ignore the fact that other international organizations have expertise in and responsibility for other aspects of development. Consequently, to ensure that all these organizations help their member states implement a holistic vision of development, IFIs need to ensure some form of coordination between themselves and other international organizations. An effective mechanism for ensuring such coordination must be transparent and predictable. It may also need some dispute-settlement mechanism.
In this respect, it is important to keep in mind that the IFIs are not free actors. In some cases, they are subject to receiving "direction" from other intergovernmental entities in which their member states are active. For example, the IMF, together with the World Bank Group and the FSB, is subject to "guidance" from the Group of Twenty (G20). Previously the IMF and the World Bank would receive such "guidance" from the G7. This principle, therefore, establishes a fourth standard for measuring the adequacy of the IFIs' governance arrangements: the extent to which the IFIs coordinate their policies and operations with other relevant international institutions, each of which has its own limited mandate. At a minimum, this principle should ensure that the IFIs offer other international institutions with relevant areas of expertise a meaningful and timely opportunity to raise their concerns with them. It should also offer both the IFIs and all other relevant international organizations a mechanism for resolving tensions between them.
Good Administrative Practice
The basic principles of good administrative practice in global governance are the same as those applicable to any public institution: 36 transparency, predictability, participation, accountability, and clear and predictable rule making. In the case of IFIs, these principles have the following meanings:
• Transparency: This term refers to the degree to which an IFI discloses information about its operational policies and procedures, operations, and decisions. 37
• Predictability: IFIs should conduct their operations in a manner that is sufficiently open so that their procedures, decisions, and actions are predictable and understandable to all stakeholders. An aspect of predictability is that decisions should be made in a timely manner.
• Participation: Mechanisms exist for allowing all stakeholders to participate in the decisions of the IFIs that directly affect them. Important factors to consider are both the extent to which member states are able to express their views and have their votes factored into the decisions of the IFIs and the extent to which nonstate actors can participate in those operational and policy decisions that affect them. 38
• Accountability: Mechanisms are available to both member states and nonstate actors to hold the IFIs accountable for their actions. 39 These mechanisms include the channels through which member states can raise their concerns to the highest levels of the institution and the means that nonstate actors can use to have claims that they have been harmed by the actions and decisions of the IFIs heard by the institution. These claims can arise from the contractual relations between these actors and the IFIs as well as from noncontractual claims.
• Clear and predictable rule making: IFIs follow certain procedures in formulating and adopting their operational policies and procedures. Best practice in IFI rule making means that the IFIs provide all stakeholders who have an interest in a proposed policy with an opportunity to comment on the proposed policy, to submit comments on it, and to receive feedback on their comments and submissions. Ideally, the procedures to follow in developing these policies and procedures should be based on clear and predictable rules and should not be ad hoc. 40 Thus, the final standard against which the IFI governance reforms can be measured is the extent to which they comply with the five principles of good administrative practice stated above.
Summary of the Standards for Evaluating the Governance of the MDBs
Based on the five principles, following are questions that can be used for assessing the adequacy of the IFIs' governance arrangements: 37 • Are the governance arrangements based on a holistic understanding of development?
• Are the management arrangements sufficiently flexible to deal with the full range of demands that the IFIs can expect from their diverse collection of stakeholders?
• Do the mechanisms for IFI governance implement and comply with all applicable international law standards, including respect for national sovereignty, the rights of all natural and legal persons, and responsible environmental law practices?
• Do the decision-making procedures in the IFIs provide adequate and meaningful opportunities for coordination with other international institutions with relevant expertise?
• Do IFI governance arrangements comply with the principles of good administrative practice, namely, transparency, predictability, participation, accountability, and clear and predictable rule making?
An Assessment of the IFI Governance Reforms against the Principles of Good Governance
This section evaluates the extent to which the reforms that have been undertaken in the governance of the IFIs conform to the principles of good governance set out above.
Approach to Holistic Development
The MDBs have substantially expanded their view of development over the past twenty years. They all recognize that development is not purely an economic process and that it involves social, cultural, political, and environmental aspects. This recognition is reflected, for example, in the safeguard policies of the IBRD and IDA, the performance standards of the IFC, and the comparable social, poverty, gender, and environmental policies at the other MDBs. In addition, the MDBs recognize that political factors are an integral part of the development process, as evidenced by their work in postconflict states and on governance issues and in their statements on such sensitive development issues as gender and indigenous people. However, the IMF, although not denying that development involves more than purely economic matters, has not explicitly incorporated a more holistic vision of development into its operations. This is in part a reflection of its specific monetary and macroeconomic focus. It may also be due, in part, to the fact that the IMF lacks the publicly available operational policies in which the MDBs tend to express their visions of specific aspects of the development process.
Despite the MDBs' impressive efforts in regard to this principle of good governance, one aspect of their approach to development is deficient. They have been slow to link their operational policies and procedures explicitly to applicable international legal treaties and conventions and to the declarations, standards, and norms developed in other international organizations and forums. This can be seen, for example, in the policies on involuntary resettlement and indigenous people at the World Bank and the regional MDBs, which are silent about the applicable human rights conventions, declarations, and norms and do not discuss how they should be applied in their operations. This deficiency in the policies of the MDBs, particularly in regard to human rights, may be related to the political prohibitions in their articles, to the fact that the MDBs are not signatories to the relevant international legal instruments, and to the fact that often the applicable standards provide limited guidance on how they should be implemented in dealing with such complex issues as the appropriate standard of compensation in cases of involuntary resettlement or the nature of consent required from indigenous people. Nevertheless, it is striking that the MDBs' policies do not explicitly reference either the applicable international legal standards or the applicable decisions, declarations, or other legal instruments of those institutions and bodies that have the expertise and the mandate to develop the standards and norms in these areas that are outside the scope of the MDBs' assigned areas of expertise. In this sense, the MDBs' implementation of a holistic vision of development is linked to their performance under the coordinated specialization criteria.
Flexible Management
Although the IFIs have often worked together in specific projects or programs in a country, their interactions have grown more intense over the past twenty years. As a result, they are making greater efforts to ensure better coordination between their operations within specific member states. For example, the MDBs now work to ensure cross-debarments for contractors found to be involved in fraudulent and corrupt practices. 41 In addition, the independent accountability mechanisms of these institutions have begun to cooperate in joint investigations of projects for which they have received requests for investigations. 42 The IFIs have enhanced their ability to respond flexibly to developments in their member states by increasing the voice and vote of underrepresented member states in their governance. For example, the World Bank, by increasing the share of the total votes of their developing-and emerging-market member states and by agreeing to a third African chair on its Board of Executive Directors, has enhanced the ability of at least some of these countries to have their voices heard in its decision-making process. In theory, these changes should result in the World Bank being more responsive to the needs and concerns of these countries.
In addition, the World Bank, with the encouragement of the Development Committee, has initiated a number of organizational reforms designed to enhance its responsiveness to the needs of its member states. 43 It is actively working to improve the diversity of its workforce so that it is more representative of its full membership. The Bank is also actively working to devolve more management authority from its headquarters to its field staff, which is expected to grow as a portion of the total staff. This effort has been slowed down because of budgetary constraints and the complexities of this change. Finally, and more controversially, the Bank is working to make the formulation of its country assistance strategies a more participatory process that is more responsive to the development priorities of its member states. Some external observers of the Bank are concerned that this effort is intended more to weaken the Bank's current operational policies and standards than to enhance each member state's influence in the Bank's assistance strategy for that country.
These developments could result in a more responsive Bank and in more effective allocations of responsibilities between the World Bank and the other IFIs working in a particular country or region. This in turn would suggest greater compliance with the principle of flexible management. However, these reforms are relatively new, and it is too soon to predict how successful they will be.
Respect for Applicable International Law
It is clear that all the IFIs respect and work to comply fully with the requirements of their constituent treaties and with the customary international law and general principles of law applicable to them as international organizations. However, it is also clear that it is easier for the IFIs to enunciate these principles than to apply them in the day-to-day management of their operations and in their governance.
In this regard, it is particularly noteworthy how few of the MDBs' operational policies mention relevant international legal principles or explain how management and staff are expected to ensure that operations comply with applicable international law. To some extent, this can be explained by the fact that the applicable international legal principles, standards, and norms are not easy to implement, particularly within the contexts of complex development projects. However, the MDBs cannot avoid dealing with the issues addressed by these international legal principles in their operations, particularly those that raise safeguard issues. 44 Consequently, the fact that there is no reference to these principles, standards, and norms in their policies means, in effect, that the MDBs are leaving to their staff and management the responsibility of deciding whether or not to utilize applicable legal principles in their implementation of MDB policies and how to interpret these principles when they do use them. Staff decisions in regard to the applicability and the interpretation of these principles may then be reviewed by the independent accountability mechanisms during their review of the complaints that they receive and the investigations that they conduct of staff and management compliance with the applicable policies, in particular MDB-funded operations.
The decisions of the MDB staff and management and the reports of the independent accountability mechanisms, therefore, amount to precedents of how various international actors are determining the applicability and the interpretation of particular principles, norms, and standards of international law in specific cases. Thus, the MDBs are helping to make the international law in regard to complex issues such as the rights of indigenous people, involuntarily resettled people, treatment of physical cultural property, women in development, and environmental issues such as impact assessments, responsibilities to mitigate adverse impacts, and the nonnavigable uses of international waterways.
Unfortunately, the MDBs appear reluctant to accept the concept that they are de facto establishing precedents on important legal issues that can influence the evolution of these legal principles. As a result, they have not accepted the responsibilities that go with performing law-making functions and so are not effectively meeting their obligations in terms of transparency, participation, and reasoned decision making in this regard. Thus, the MDBs cannot be viewed as being fully compliant with this principle of good governance.
Coordinated Specialization
The issue of IFIs' relationships with other international organizations has become more important because the scope of their missions has expanded so dramatically. 45 As a result, IFIs are now undertaking work that involves the specialized competence of other international organizations. 46 For example, the World Bank funds public health projects that overlap with the expertise and responsibility of the World Health Organization; it funds agricultural projects that may "trespass" into the jurisdiction of the Food and Agricultural Organization or the International Fund for Agricultural Development. However, although they may do so on an ad hoc basis, IFIs are not formally obligated to consult with other international organizations or to ensure that there is effective coordination among them. Given this situation, it is noteworthy that the Bank is making a concerted effort to coordinate its operations in crises and emergencies with other international organizations. In this regard, the Bank has updated its operational policies so that they acknowledge the leadership role of other international organizations, particularly the United Nations, in certain aspects of this work. 47 One consequence of this development is that, because IFIs tends to be better resourced than most other international organizations, they are able to more effectively influence their member states' approaches to issues in which they are interested, even when other organizations have expertise in those issues and the mandate to operate in regard to them. Thus the IFIs tend to become de facto, although not de jure, the primary international bodies for dealing with these issues.
Because their role in these issues is not consistent with the division of responsibility inherent in having international organizations with limited mandates, the IFIs have a distorting effect on the overall global governance architecture. In particular, the MDBs' assertion of influence in a particular area tends to undermine the authority and effectiveness of any other international organization with responsibility in that area. In addition, it creates governance challenges for the IFIs because it means that they have assumed responsibilities in regard to issues and activities for which their governance structures were not necessarily designed.
One possible channel for mitigating this distortion could be through the international bodies in which either the IFIs and these other international organizations or their member states are represented. This is particularly applicable to bodies such as the United Nations Economic and Social Council, the International Monetary and Finance Committee, the Development Committee, and the G20. Although these bodies are not unaware of these governance challenges, they have not yet effectively addressed the global governance distortions that result from the IFIs asserting authority over issues that fall within the expertise and mandate of other international organizations.
Good Administrative Practice
The best way for determining how well the IFIs are complying with this principle of good global governance is to assess their performance in regard to four aspects of good administrative practice.
Transparency
Over the past 20 years, MDBs have gone from being closed institutions to being probably the most open international organizations. During this time, they have developed, amended, and redrafted information-disclosure policies so that today their basic operational assumption is the opposite of what it used to be: today all information is presumed to be disclosable unless there is a good reason not to disclose the information. 48 The primary exceptions to this operating assumption are categories of information that do not technically belong to the organization or could have market implications for the institution, the member state, or other actors in the transaction. This is particularly an issue in regard to IFI transactions that involve the private sector. As a result, the IFIs are in substantial compliance with this principle of good governance.
Participation
The MDBs have made an effort to encourage consultations with all affected peoples in their particular operations. Thus, under the safeguard policies of the IBRD and the IDA, the performance standards of the IFC, and the social and environmental policies of other MDBs, the MDBs are all required to consult with indigenous people, those who will feel the impacts of the MDBs' operations, and those who will be adversely affected by these operations. 49 In addition, as indicated above, the World Bank has made substantial efforts to incorporate, albeit informally, greater public participation into its rulemaking procedures, at least for those rules of greatest interest to nonstate actors. 50 Given these developments, the IFIs can be deemed to have made significant progress toward meeting the applicable standards for good governance but are not as yet fully compliant with them.
Accountability
The IFIs have made significant progress in promoting accountability to nonstate stakeholders in their operations. By 2010, all the MDBs had established independent accountability mechanisms that were authorized to investigate claims from nonstate actors that they had been harmed or threatened with harm by the failure of the MDBs to comply with their operational policies and procedures in regard to a particular project. 51 These mechanisms usually are independent of the management and staff of the MDBs and report directly to the boards of executive directors of these institutions.
The IMF is the only IFI that has not created an independent accountability mechanism. Although the nature of its operations is different from that of the other IFIs, the IMF could establish some form of independent accountability mechanism. 52 In fact, given that its operations have important impacts on nonstate actors in its member countries and that these impacts are not necessarily well understood by the institution, the creation of such a mechanism 48 52 For one model of such a mechanism for the IMF, see Bradlow, supra note 20.
could have a positive impact on the IMF and thus improve the quality of its operations. In this regard, it should be noted that the IMF's board of executive directors can introduce such a mechanism on its own authority without any decision by its board of governors or amendment to its articles of agreement.
The IFIs have made less progress in promoting accountability to those member states that use their financial services but are not directly represented on their boards. These states, in principle, can use the executive director representing them on the board of the particular IFI to raise issues of concern to the board. However, the current constituency system of representation at the board level makes this difficult in practice. The reason is that the executive director may not believe it is an opportune time to raise a claim to his or her board colleagues; there are only limited ways for a frustrated state to hold the executive director accountable for this decision. In this regard, the recent efforts of the World Bank and the IMF to hold their boards more accountable for their performance is a positive development that has the potential to result in more accountable IFIs.
Clear and Predictable Rule Making
Over the past twenty years, the World Bank Group has evolved an informal practice of participatory rule making. The practice has not yet been formalized into a "policy on policies," but it has evolved from the practice the Bank has followed in connection with important Bank Group policies. Thus, the practice of consulting interested stakeholders, providing opportunities for interested parties to submit comments on draft policies, and responding to these comments was a prominent feature of the development of the indigenous people's policy and the information-disclosure policy in the IBRD and the IDA and of the review of the performance standards in the IFC. This practice has also been used in the reviews of the independent accountability mechanisms of the IBRD and IDA, the European Bank for Reconstruction and Development, the Inter-American Development Bank, the Asian Development Bank, and the African Development Bank. A version of it was followed by the IMF in its review of its conditionality policy. However, this practice remains informal and at the discretion of an IFI. It is not yet consistent practice, and the process followed in each policy review is a matter for discussion and negotiation. Therefore, while the IFIs have made substantial progress toward meeting this principle of good governance, they are not yet fully compliant with it.
Conclusion
This chapter has set out a framework for assessing efforts to reform the governance of the IFIs. Based on this framework, it is clear that, while the recent reform efforts, despite the setback in the selection of the current IMF managing director, have the potential to produce substantial changes in the operations and governance of the IFIs, they do not fully comply with the principles of good governance. However, the international community, in light of the problems in Europe, the uncertain state of the global economy, and the ongoing shifts in global power, seems to have exhausted its interest in reforming IFI governance. Consequently, there is little reason to expect the additional reforms that are required for full compliance to be undertaken in the short run. Nevertheless, it is to be hoped that in the medium term the shift in the balance of global political and economic power will create the conditions for another round of significant IFI governance reforms.
